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S United States District Court

* EASTERN DISTRICT OF MISSOURI

. NOTICE OF LAWSUIT AND

%t;—;o&é REQUEST FOR WAIVER OF SERVICE OF SUMMONS

| * * Plaintiff to Complete Gra; Area * * |

James H. Bilbray

(Name of defendant) . . :
{(as Member of D ealignmsnt Commission”

(Title)

*

oopy of the compiaintis attached o this nofice. Ithas

e ol weler Of okt o
service will be avaided ff | receive a signed copy
and Requestis sert. lenclosea stamped and addressed
envelope (or other means of cost-free retum) /er is also attached for your records,

If you comply with this request and to the undersigned, it will be filed
with the courtand nosummons willbe proceed as if you had been served on the

, date the waiveris filed, except you wil not be obligated b al '
this notice is sent (or before 90 days from that da icfal district of the United States).

Hyoudonotreummesigwedwivervwﬁnmm cli f al service ina manner authorized by the Federal
§ Rules of Civil Procedure and willthen, io the extent at Y require you (or the party onwhose behalf you are
| addressed)ib paythefull costsof such service. Inthato g mumyofpasmbmvemesavmoﬂhe
I summons, which is set forth on the foot of the wai -

Faffirm that this request is being sent to you ¢

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant focated in the United States who, after being notified
of an action and asked by a plaintff located in the United States to waive service of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

Itis not good cause for a failure to waive service that a party befieves that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives service of the summons retains all defenses and objections (except any relating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

Adefendant who waives service must within the ime specified on the waiver form serve on the plaintiffs atiomey (or unrepresented plaintiff) a response 1o the complaint and must also file a signed copy of the response with

the court. If the answer or motion is not served within this time, a default judgment may be taken against that defendant. By waiving servios, a defendant is allowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

To: Paul wWilson P.O. ’on 899 Jef
(Name of plaintiffs attorney or unrepr

| | acknowledge receipt of your request that | wa

Case Capﬁon: Migsouri ex rél.

Case Number: 4:05CV01387 JCH
in the United States District Courtfor the Eastem Districic
instrument, ‘and a means by which | can return th
behalf | am acting) be served with ;udncual process

H{orthe entity on whose behalflamactmg)wﬂtretamaﬂ
objections based on a defect in the summpns

lunderstand thatajudgment may be entered againstme
upon you within 60 days after August 31, 20

or within 90 days after date if the request was

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) {Corporation or Association)
Address

City, State, Zip Code
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T United States District Court
* SAEE * EASTERN DISTRICT OF MISSOURI
NOTICE OF LAWSUIT AND
25 REQUEST FOR WAIVER OF SERVICE OF SUMMONS

| * * Plaintiff to Complete Gra; Area * * I

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

Itis not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives service of the summons retains all defenses and objections (except any relating to the summons or to the sevice of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintiffs attomey (or unrepresented plaintiff) a responsa to the comptaint and must also file a signed copy of the response with

the court. Ifthe answer or motion is not served within this time, a default judgment may be taken against that defendant. By waiving service, a defendant is atlowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

' NOTICE TO DEFENDANT(S)
** Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address
City, State, Zip Code
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AQ 440 (Rev. 10/93) Summons in a Civil Actlon
United States District Court

EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri

SUMMONS IN A CIVIL CASE

V. e ASE NUMBER: } €y Ty Y g L)
DONALD H. RUMSFELD, et al. ‘:E ¢ @J‘\JVO é&z\jcn

and serve: Catherine T. Hanaway

U.S. Attorney
111 South 10% St., 20" Floor

St. Louis, Mo 63102

TO. (Name and address of defendant) and serve: Alberto Gonzales
James H. Bilbray Attomey General of the U.S.
Member of the Defense Base Closure and 950 Pennsylvania Ave., NW
Realignment Commission, 2521 South Clark St., Washington, DC 20530-0001
ste. 600
Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)

JEREMIAH W, (JAY) NIXON P. 0. Box 8?9
Attorney General of Missouri Jefferson City, MO 65102

PAUL C. WILSON, Missouri Bar No. 40804
Assistant Attorney General

DANIEL Y. HALL, Missouri Bar No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

an answer to the complaint which Is herewith served upon you, within )( é D days after

service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a
reasonhable peﬂod of time after service.

DATE




AO 440 (Rev. 10/93) Summons in a Civil Action

RETURN OF SERVICE

Service of the Summons and Complaint was made by met

DATE.

NAME OF SERVER (PRINT}

TITLE

Check one box below to indicate ag;mpriate method of service

discretion then residing therein.

D Returned unexecuted:

D Other (specify):

D Served personally upon the defendant. Place where served:

D Left coples thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and

Name of person with whorn the summons and complaint were feft:

STATEMENT OF SERVICE FEES

s
TRAVEL

SERVICES ) TOTAL

DECLARATION OF SERVER

Executed on

| declare under penaity of perjury under the laws of the United States of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct.

Dafe

Signature of Server

Address of Server

[<H As to who Mmay serve a summons ses Rule 4 aof the Federal Rules of Civit Procedure.




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CVv01387 JCH

v.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W,
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

Defendants.

Nt N Nt N S awt autt o ot vt ettt | ' “awt “wt “wmtf st “ws vt v “ewr'

COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:
Nature of This Action

. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131% Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131* Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131® Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials




and officers from the 131 Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4, Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  On May 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report™) to the Commission.

11.  The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12.  The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13.  The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131* Fighter Wing of the Missouri Air National
Guard to the 57® Fighter Wing at Nellis Air Force Base in Nevada and the 177% Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15.  The Commission adopted this recommendation by unanimous vote on

August 26, 2005.




16.  The 131® Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131* Fighter Wing.

18.  The 131® Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19.  131® Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20.  The 131" Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131" Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status™ and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, on alert and just minutes
away, could make the difference between success and failure in a future attack.

25. Ifthe Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131™ Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.




COUNT 1

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27. The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28 Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131*
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT I

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131" Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34.  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

”

consent of the governor of the State . . . .




35.  The transfer of all the 131® Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat{ion] or withdraw{al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131® Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131" Fighter Wing.

38.  Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131® Fighter
Wing.

39.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131% Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.




40. In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131™ Fighter Wing
was not and currently is not in active federal service.

COUNT 111

41.  Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,
§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend I1.

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the

Governor of the State of Missouri.
COUNT IV
44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.
45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131* Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131* Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131% Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131% Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, I, III, and IV, and — if the State prevails on even one of these Counts — that the
Court grant the following relief:

A. An Order declaring that any recommendations relating to the 131* Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot properly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131* Fighter Wing and/or the Air Guard Station in St.

Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

W Bar N7 41663

JOHN M. ROODHOUSE
Assistant Attorney General
Missouri Bar No. 56413

N
REX M. BURLISON

Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851
Fax No. (573) 751-7094

Attorneys for Plaintiff
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TR United States District Court
* * EASTERN DISTRICT OF MISSOURI
" NOTICE OF LAWSUIT AND
W %% REQUEST FOR WAIVER OF SERVICE OF SUMMONS

* * Plaintiff to Complete Gray Area * *

Phillip E. Coyle

{Name of defendant) L - L

(as Member e Base Clogsure and Realignment Commission
(Titte) : lame of business) . ‘ '

‘Alamummasbemmmdagamsyou‘( the behazfyouaeeadmsed) Aoapycfheoorrpla‘rtsauadledbmsnwce stras
been filed in the United States District Co Eastam Dastnct " ”

SCV01387 JCH

of Missouri and has been assigned doc

This is nota forma surmmons or notification from ’ wmaﬂtxatmsmaﬁmhmﬂvaﬁwedwamdsavmmmmm
the costof serving you with ajudicial summons al copy ofthe complaint. The oost of service will be avoided if | receive a signed copy
ofthewaiverwithn . 30 daysdflerhe dalede /4 the daie on which this Notioe and Request is sent. | endose a stamped and addressed
envelope (or other means of cost-free re! extra copy of the w iver is also attached for your records.

If you comply with this reques
with the courtand nosummonsy

‘date the walver is fled, exceptyou wil notbe
this notice is sent {or before 90 days fr

youdonotretum ﬂ'ses'gnedwaverwﬂmm i
Rules of Civit Procedure and will then, tothe ex

addressed) b pay the full costs of such service. |
summons, which is set forth on the fe

| affirm that this request is being sent to

ignature of Plaintiffs Attorney or
. Unrepresented Plaintiff '

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

Itis not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives service of the summons retains all defenses and objections (except any relating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintiff's attomey (or unrepresented plaintiff) a response to the complaint and must also file a signed copy of the response with

the court. If the answer or motion is not served within this time, a default judgment may be taken against that defendant. By waiving service, a defendant s allowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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T United States District Court
* * EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

To: Paul wWilson P.0. Box 899 erson City, Missouri 6510’2:{»
(Name of plaintiff's attorney or u sented plaintiff)

| acknowledge receipt of your request that lwalve service of a summons in the action of.

Case Caption: Migsouri ex re ixon v. Rumsfeld et al.

Case Number:  4: 05CVOl387

lnmeUnmedSlatesD;smctCourtfomeEas&ethsmaoanssoun lhavealsoreoewedampyofmecomplamtmﬁwasachon twocoplesofmls
instrument, and a means by which | can return the signed waiver to you without oost tome.

lagzeetosavethecostafservnoeofaswnrrms adcﬁ&naloopyofmeounplamtmﬂalsiawwttbymtrequmgmﬁ(ortheenttyonmmose
behalf | am acting) be served with judicial process in the manner provided by Rule 4. v

H{orthe enhtyonwhose behaif| amac&ng)wﬂl reialn defensesorotgecﬁonsbﬂweiamu!tortome junsdachon orvenueofthe courtexmptfor

‘objections based on a defect in the summon: n the service of the summons,

deerstandthatapdg’rmﬁnaybeerhedagmst : orﬁxepatymmﬁmebddﬂama&ng}ﬁanamver«nﬂmurﬂemumzsndsenm

upon you within 60 days aﬁer August 31
(Data Waiver sent)

or within 90 days after date if the request was sent outsade the United States.

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code
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FEe United States District Court

* * EASTERN DISTRICT OF MISSOURI
NOTICE OF LAWSUIT AND
W 9P 5® REQUEST FOR WAIVER OF SERVICE OF SUMMONS

| * * Plaintiff to Complete Gray Area * * I

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federai Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant kocated in the United States who, after being notified
of an action and asked by a plainiff located in the United States to waive service of summons, fails 1o do 50 wilt be required 1o bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

It is not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party whowaives sesvice of the summons retains all defenses and objections (except any relating to the summons or o the service of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

A defondant who waives service must within the time specified on the waiver form serve on the plaintiff's attomey (or unrepresented plaintiff) a response to the complaint and must also file a signed copy of the response with

the court. Ifthe answer or motion is not served within this time, a default judgment may be taken against that defendant. By walving service, a defendant is allowed more time to answer, than if the summeons had actually served,
when the request for waiver of service was received.
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* * Plaintiff To Complete Gray Area * *

United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date

as

(Officer or Agent)

Print name

Signature

of

(Corporation or Association)

Address

City, State, Zip Code
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AQ 440 éRev. 101932 Summons in a Civil Actlon
United States District Court

EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri

SUMMONS IN A CIVIL CASE

V. . CASE NUMBER: v G RO
. . S , R é ¢ Y " ( 5y ]
DONALD H. RUMSFELD, et al. &4 . LV Yy o S 3 8 z J o H
and serve: Catherine T. Hanaway
U.S. Attorney

111 South 10% St., 20™ Floor
St. Louis, Mo 63102

: £
TO (Name and address of defendant) and serve: Alberto Gonzales
philip E. Coyl Attorney General of the U.S.
F the D 950 Pennsylvania Ave., NW
Member of the Defense Base Closure and Washington, DC 205300001

Realignment Commissgion
2521 8. Clark Sst.
Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)

JEREMIAH W. (JAY) NIXON

Attorney General of Missouri
P. O. Box 899

PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102
Assistant Attorney General

DANIEL Y. HALL, Missouri Bar No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

4( é 2 days after

an answer to the complaint which Is herewith served upon you, within

service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by defauit will be taken
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a
reasonable period of time after service.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W,
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

S N N et N Nt Nt Nwwt wat wrt wt wt wmtf mt st vt st st ot “wt “ewr

Defendants.

COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.




Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:
Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131* Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131 Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131% Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials




and officers from the 131* Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4, Jeremiah W. (Jay) Nixon is the duly elected, qualified and agting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  OnMay 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report™) to the Commission.

11.  The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12.  The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13.  The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 13 1* Fighter Wing of the Missouri Air National
Guard to the 57 Fighter Wing at Nellis Air Force Base in Nevada and the 177" Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15. The Commission adopted this recommendation by unanimous vote on

August 26, 2005.




16. The 131" Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131* Fighter Wing.

18.  The 131" Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19. 131" Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20.  The 131" Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland |
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131" Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, .on alert and just minutes
away, could make the difference between success and failure in a future attack.

25. If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131% Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.
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COUNT I

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27.  The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131*
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT II

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131™ Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34.  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

consent of the governor of the State . .. .”




35.  The transfer of all the 131® Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat{ion] or withdraw[al}” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131% Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131® Fighter Wing.

38. Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131% Fighter
Wing.

39. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131% Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131*
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.



40. In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131® Fighter Wing
was not and currently is not in active federal service.

COUNT 111

41.  Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II.

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT IV

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131* Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131% Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131* Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131% Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, I, III, and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A.  An Order declaring that any recommendations relating to the 131* Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot properly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131% Fighter Wing and/or the Air Guard Station in St.

W@ Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

m Bar N? 41663

JOHN M. ROODHOUSE
W Assistant Attorney General
Missouri Bar No. 56413

|

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851
Fax No. (§73) 751-7094

Attorneys for Plaintiff
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S United States District Court
* EASTERN DISTRICT OF MISSOURI

- NOTICE OF LAWSUIT AND
2" REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * I

Harold W. Gehman, Jr.

{Name of defendant) ‘ . ’ _ .
(as Member of Defense Base Closure and Realignment Commisslon o

(Title)  (Name of busmess)

*

Ab\mﬁhmbemwnmamdagamtyou(a&eenﬁymwmebéﬁfyouateaddmsed) Acopyoﬂheoolmlmtsaﬂadwedbhsmﬂoe ithas
been filed in the United States District Court for the Eastern District .

of Missouri and has been assigned docket number 4:05Cv01387 JCH

MSMamwmammmmmmmeywsmwrehm&eendosedwawerof'

the cost of serving you with a judicial summons and an addiional copy of the complaint. The cost of service will be avoided if | rex :
ofthewaiverwithin: 30 da;sdbrhedabdag%dbebmasthec%mmmmquuedsm imdoseasiarmedaﬁaddfessed v
envelope (or other means of cost-free return) for your use. An extra copy of the waiver is also attached for your records.

If you comply with this request and return the signed waiver to the_uhdérsighed, it will be filed

with the courtand no summonswillbe servedon YOuU. The action will then proceed as if you had been served on the
. date the waiverisfled, mywwmnamowgammmmmmwaemdaysm&mmmmmasmmmm
this notice is sent (or before 90 days from that date if your address is not in any Judamal district of the United States).

lfyoudonotmnmesmedmwmnmmncﬁwed, lwltaleappmpnate%be?edbnﬁs&vmmamerau&wmdbymem
Rules of Cvil Procedure and will then, to the extent authorized by those Rules, ask the court to require you {or the party onwhose behalfyou are.
addmsed)iopaytheﬁ.zaoostsofsudwsewne, En&atmndmpbasemadhesta%mm&mgﬂeddyoﬁpa@bmhes&medm
summons, which is set forth on the foot of the walver form. , .

I affirm that this request is being sent to you on ;behaif of theglaintiff, thi "srda of NMF o

Signature of Plaintiff's Attorney or
Unrepresented Plaintiff

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails 1o do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

Itis not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives sefvice of the summons retains all defenses and objections (except any retating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintifPs attomey (or unrepresented plaintiff) a response to the complaint and must also file a signed copy of the response with

the court. If the answer or motion is not served within this time, a default judgment may be taken against that defendant. By waiving servics, a defendant is allowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

To: Paul Wilson P.O. Bék 899 Jefféerson‘ City, Missouri 65102
~ (Name of plaintiff's attorney or unrepresented plaintiff)

| acknowledge receipt of your réquest that | waive service of a summons in the action of:

Case Capnon: Migsouri ex rel. ﬁixon v. Rumsfeld et al.

Case Number: 4:05Cv01387 JCH

:nmeUnmaSiatestmunfnrmeEasﬁernDtsmaostsoun Ihavealsoreoewedacopyofﬂnemplamtmhsacﬁon lmcoplesofhs

_instrument, and a means by which | can return the signed waiver to you without cost to me.

1agref=toa%veﬂ'\ecostofsemoecfasnmmnsandanaddﬂmai copyofmeoomplamtmﬂusiawsuﬁbynotrequmngthaﬂ(crmeemtyon“&me,
behalf | am acting) be served with judicial process in the manner prowded by Rule 4. »

I {orthe entity on whose behalf | amyacting) will retain all defenweorob;ec&nsb&eiawsuﬁorbﬂwejunsd:chon orvenueofme oourtexoeptfor
objections based on a defect in the summons or in the service of the summons. - - ;

Imﬁerslaﬂﬁntammﬁaymmedagamtm(orﬂwpatymumse behaﬂanacung)rananswerormanonmdermmsnotm "

upon you within 60 days after August 31, 2005 .
(Date Wawer sent)

or within 90 days after date if the request was sent outside the United States.

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code
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United States District Court
EASTERN DISTRICT OF MISSOURI

, L NOTICE OF LAWSUIT AND

W 25" REQUEST FOR WAIVER OF SERVICE OF SUMMONS

* * Plaintiff to Complete Gray Area * *

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails to do so will be required o bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

Itis not good cause for a failure to walve service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives service of the summons retains all defensas and objections (except any relating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

A defendant who waives service must within the time spedified on the waiver form serve on the plaintiff's attorney (or unrepresented plaintiff) a response to the complaint and must also file a signed copy of the response with

the court. If the answer or motion is not served within this time, a defautt judgment may be taken against that defendant. By waiving service, a defendant is allowed more time to answer, than if the sumimons had actualty served,
when the request for waiver of service was received.
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S United States District Court
* * EASTERN DISTRICT OF MISSOURI

w %% WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code
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AD 440 gRev. 101932 Summons in a Civil Action I ——
United States District Court

EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attormney Genexal of the State of Misgsouri

SUMMONS IN A CIVIL CASE

V. CASE NUMBER: )
- *) ¢ ;’“\,» LN W f Lo i { g
DONALD H. RUMSPELD, et al. 1& . u VAR U l 38 J C
8 — . )
and serve: Catherine T. Hanaway
U.S. Attorney
111 South 10" St., 20* Floor
St. Louis, Mo 63102
TO: (Name and address of defendant)
and serve: Alberto Gonzales
Attorney General of the U.S.
Harold W. Gehman, Jr. N
Member of the Defense Base Closure and 950 Pennsylvania Ave., NW
Realignment Commissiom, 2521 South Clark St., Washington, DC 20530-0001

Ste. 600
Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve uoon PLAINTIEF'S ATTORNEY (name and address)

JEREMIAH W. (JAY) NIXON P. O. Box 899
Attorney Generxal of Missouri Jefferson City, MO 65102

PAUL C. WILSON, Migsouri Bar No. 40804
Agsistant Attorney General

DANTIEL Y. HALL, Missouri Bar No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

an answer to the complaint which is herewith served upon you, within 3 @ days after

setvice of this summons upon you, exclusive of the day of service, If you fail to do so, judgment by default will be taken

against you for the reitef demanded in the complaint. You must also file your answer with the Clerk of this Court within a
roasonable period of time after servico.

TSN o

DATE ‘ 7




AO 440 (Rev. 10/83) Summons in a Civil Action

RETURN OF SERVICE

Service of the Summons and Complaint was made by met

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

E] Served personally upon the defendant. Place where served:

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were left:

D Returned unexecuted:

D Other (specify):

S STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penalty of perjury under the laws of the United Statas of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct.

Exoecuted on

Date Signature of Server

Address of Server

<y  As to who may serve a summons seo Rula 4 of the Federal Rules of Civil Procedurs.

W
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W.
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

N N N S N Nt st vt wt et ' wwt ot wvt vt vt vt ' ettt e’

Defendants.

COMPLAINT SEEKING A DECLLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.




Skinner; and Sue Ellen Turner, in their official capacity as members‘ of the Commission,
and states as follows:
Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131% Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131* Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131* Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials



and officers from the 131% Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  OnMay 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report”) to the Commission.

11. The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12. The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13. The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131* Fighter Wing of the Missouri Air National
Guard to the 57® Fighter Wing at Nellis Air Force Base in Nevada and the 177" Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15. The Commission adopted this recommendation by unanimous vote on

August 26, 2005.



16.  The 131™ Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131* Fighter Wing.

18.  The 131" Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19. 131%™ Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20. The 131* Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article‘ 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131™ Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, .on alert and just minutes
away, could make the difference between success and failure in a future attack.

25. If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131™ Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.



COUNTI

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27. The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131*
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed™ at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT 11

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131" Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34.  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

consent of the governor of the State . . . .”
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35.  The transfer of all the 131® Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat[ion] or withdraw[al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131® Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131" Fighter Wing.

38.  Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131® Fighter
Wing.

39. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131° Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131*
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.



-

40.  In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131" Fighter Wing
was not and currently is not in active federal service.

COUNT 111

41.  Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II.

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT IV

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131* Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131* Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131* Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131°* Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, II, IT], and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A. An Order declaring that any recommendations relating to the 131 Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot properly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131% Fighter Wing and/or the Air Guard Station in St.

‘' Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

issouri Bar N? 41663

JOHN M. ROODHOUSE
w Assistant Attorney General
Missouri Bar No. 56413

P

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851

Fax No. (5§73) 751-7094

Attorneys for Plaintiff
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&> United States District Court
* Aol * EASTERN DISTRICT OF MISSOURI
NOTICE OF LAWSUIT AND
%ln:oég" REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * |

%.:TO‘ James W. Hansen

{Name of defendant) ’
{as Member of _of the Defense Base Closure and Rellgnment Comm.

(Title) ' ' (Name of business)

Alawslithas been commenoed againstyou (or the entity onwhose bdwatfyouareaddrmsed) Ampyofﬁweommmsatadwedmmm thes
‘been filed in the United States District Court for the Eastern District

of Missouri and has been assigned docket number 4:05CV01387JCH

 This s nota formal summons or notification from the court, bit rather my request that you sign and retum the enclosed walver of service in order fo save
the costof serving you with a judicial sumimons and an addiional copy ofthe complaint. The cost of service will be avoided if Hreceive a sioned copy
- ofthewaverwthin - 30 daysafierthe date designated helowas the diate on which this Notice and Recuest s sert. | endose astamped andladcressed.
_envelope (or other means of cost-free retumn) for your use. An extra copy of the waiver is also aftached for your records.

If you comply with this request and return the signed waiverto the underSIgned tt will be filed

with the courtand no summons will be served on you. The action willthen proceed as if you had beenserved onthe

g Catethe waiver is fled, exceptyouwil notbeobigamdtoarswerﬁwewnmnbehresodaysﬁmmedatedsgnﬁedbelwvasthedateonwhm
this notice is sent {or before 90 days from that date if your address is not in any judicial district of the Linited States).

ifyoudo notretum the signed waiverwithin the time incicated, lwﬁmamogiaestepstoeﬁedmsavbeha manner authorzed by the Federal
Rules of Civil Procedure and will then, to the extent authorized by those Rules, askthe court to requiire you {or the party on whose behalfyou are
addressed)to pay he full costs of sich service. Inthat connedclion, piease read the stetement concerming the duty of parties to walve the senvice of the
summons, which is set forth on the foot of the waiver form. :

1%0ay of

| affirm that this request is being sent fo you on behalf of th iéintiﬁ, thi

__Signature of Plaintiffs Attorney or
Unrepresented Plaintiff

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federa) Rutes of Civil Procedure requires certain parties to cooperate insaving unr y costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a piaintiff focated in the United States to waive service of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retumn the
waiver.

Itis not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that tacks jurisdiction over the subject matter of
the action or over its personor property. A party who waives service of the summons retains all defenses and objections (exceptany refating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

A defendant who waives selvice must within the time specified on the waiver form serve on the plaintiff's attorney (or unrepresented plaintiff) a response to the compiaint and must also file a signed copy of the response with
the court Ifthe answer or motion is not served within this time, a default judgment may be taken against that defendant. By walving service, a defendant is aiowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.

-Page 1-
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

To Paul Wilson P D. Bo _
(Name of plaintiff's attorney or unrepresented plamtiff}

| acknowledge receipt of your request that | waive service of a summons in the »action of.

CaseCaption: St of MO. ex. rel. v. Donald Rumsfeld, et al

Case Number: - 4:05CV01387JCH

inthe United States District Court forthe Eastern District of Missouri. thave also reoewedacopyofthecomplamttn msacﬁon Mooepmof&!s
instrument, and a means by which | can return the signed waiver to you WIthout cost to me. , ‘

|agreptosavemecostofsemoeofaswmwonsandanaddsonalwpyofmewnplalm mﬁzaslamurtbymtreqmnnghatl(erﬁweerﬂyonwlme ‘
beha'f | am acting) be served with judicial process in the manner provided by Rule 4.

I (or the ertity on whase behalf| am acting) will retain all deferises or objections to the lawsuitortothe Jurwmon orvenue ofthe court a(oept for
objections based on a defect in the summons or in the service of the summons. L ;

Junderstandthata Judgmentmay beenﬁredagarﬁm(umepa'tymwme behalflam adang):fmmormd]on underRule 12:smtsewed '

upon you within 80 days after August 30, 2005 o
(Date Warver sent) . o

or within 90 days after date if the request was sent outside the United States.

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code
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P United States District Court
Sl « EASTERN DISTRICT OF MISSOURI
M i1 NOTICE OF LAWSUIT AND
W %®3¢ REQUEST FOR WAIVER OF SERVICE OF SUMMONS

N

* * Plaintiff to Complete Gray Area * *

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Ruies of Civil Procedure requires certain parties to cooperate insaving un y costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the Unked States to waive service of summons, fails to do so witt be required to bear the cost of such service unless good cause be shown for its failure to sign and retumn the
waiver.

It is not good cause for a faiure to waive service that a party befieves that the compiairt is unfounded, or that the action has been brought in an unproper place of in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives sefvice of the summons retains al defenses and objections (exceptany retating to the summons or o the service of summons), and may later object to the jurisdiction
of the court or 1o the place where the action has been brought.

A defendant who waives seivice must within the time specified on the waiver form sefve on the plaintiff's attomey (or unrepresented plaintiff) a response to the compiaint and must also file a signed copy of the response with
the court. Ifthe answer or motion is not served within this time, a default judgment may be taken against that defendart. By walving service, a defendant is allowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT({(S)
** Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code

- Page 2-




AQ 440 (Rev. 10/93) Summons in a Civil Action

United States District Court

EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURYI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri

SUMMONS IN A CIVIL CASE

V. CASE NUMBER:
DONALD H. RUMSFELD, et al. T Y A ?
2 - Voo Vy £ 38¢ JCH
and serve: Catherine T. Hanaway
U.S. Attorney

111 South 10* St., 20® Floor
St. Louis, Mo 63102

TO: (Name and address of defendant) and serve: Alberto Gonzales
Attorney General of the U.S.
James W. Hansen 950 Pennsylvania Ave,, NW
xembgr of the Defense Base Closure and Washington, DC 20530-000}
Realignment Commission, 2521 South Clark St.,
Ste. 600

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)

JEREMIAH W, (JAY) NIXON
Attorney General of Missouri P. O. Box 899

PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102
Assistant Attorney General

DANIEL Y. HALL, Misgsouri Baxr No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

an answer to the complaint which is herewith served upon you, within ,&O’ é 2 days after

service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by defauit will be taken
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a
reasonable period of time after service.

DATE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W.
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

N ' ' Nt Nt St N wwt Nt wat w avt wt wvt av v Nt st “ast “wt “ews

Defendants.

COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in hié official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:
Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131* Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131 Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131* Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials




and officers from the 131* Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4, Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  OnMay 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report”) to the Commission.

11.  The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12.  The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13.  The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131* Fighter Wing of the Missouri Air National
Guard to the 57" Fighter Wing at Nellis Air Force Base in Nevada and the 177" Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15.  The Commission adopted this recommendation by unanimous vote on

August 26, 2005.



16.  The 131" Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131* Fighter Wing.

18.  The 131" Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19. 131" Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20.  The 131" Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131" Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft,.on alert and just minutes
away, could make the difference between success and failure in a future attack.

25.  If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131" Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.
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COUNT1I

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27.  The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131%
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,

-



directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT 11

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131™ Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34.  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

b

consent of the governor of the State . . . .



35.  The transfer of all the 131® Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat[ion] or withdraw{al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131® Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131® Fighter Wing.

38. Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131" Fighter
Wing.

39. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131* Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131*
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.



40. In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131® Fighter Wing
was not and currently is not in active federal service.

COUNT Il

41.  Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II.

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT 1V

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131% Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131* Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131* Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131* Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, II, III, and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A. An Order declaring that any recommendations relating to the 131% Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot propérly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131* Fighter Wing and/or the Air Guard Station in St.

4 Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

Cﬁj):iﬂ Bar N7 41663

JOHN M. ROODHOUSE
v Assistant Attorney General
Missouri Bar No. 56413

vl

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851
Fax No. (5§73) 751-7094

Attorneys for Plaintiff
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> United States District Court
A * EASTERN DISTRICT OF MISSOURI
w X5 NOTICE OF LAWSUIT AND
%M REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * |

James T. Hiil

ame or aetendan . -
Name of defendant ‘
{as Member of of the Defense Base Closure and Relignment Comm..

{Title) {Name of busmess) _

Alaa&ﬂhasbemmnmoed@amtyou(ameenuymmmsebdﬁdfyouareaddmed) Acopyoftheoa"nplansa!ad‘tedtomm fthes
been filed in the United States District Court for the Eastern District

| of Missouri and has been assigned docket number 4:05CV013870CH

Thsasmtafamdmnorsomdrﬁmﬁonfromﬁ\emtbttrzﬁernw requestﬂﬁyausmard%mﬂemdosedmwerofs&rﬁcemademm

the cost of serving youwith a judicial summons and an addiionial copy of the complaint: The cost of service will be avoided if| receive a signed copy

ofthewaverwihin__ 30 days afterthe date designatied below s the dafie on which this Notice and Requeest s sent | enclose astarmped and addressed
| envelope (or other means of cost-free return) for your use. An extra copy of the waiver is also attached for your reoords

i you comply with this request and return the signed waiverto the undersigned, it wiil be filed

- with the court and no summons will be served onyou. The action willthen proceed as if you had beenserved onthe
| date the waiver isfiled, exoept you wil not be obligatedto answer the complaint before 60 days from the date designated below as the date onwhich
this notice is sent (or before S0 days from that date if your address is not in any judicial district of the United States).

- ifyoudo notretum the signed waiverwithin the time indicated, Emmwmmmmmlnamawmwme%daal

- Rulesof Civil Procedure and willthen, to the extent authorized by those Rules, askthe court to require you (or the party on whose behalfyou are

 eddressed}to pay the full costs of such service. Inthat connedtion, pieasefeadmestatememmnoemrgﬁeduyofpamtomﬂ'ewwoeofm
] summons, which is set forth on the foot of the waiver form. ,

] | affirm that this request is being sent to you on behalf of th

Unré presented P!amtlff

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, faits to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

It is not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its personor property. A party who waives service of the summons retains all defenses and objections (except any relating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or 1o the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintif's attomey {or unrepresented plaintiff) a response to the complaint and must aiso file a signed copy of the response with

the court. Ifthe answer or motion is not served within this time, a default judgment may be taken against that defendant. By waiving sefvice, a defendant s allowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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. United States District Court
‘.-.%“7."5{ * EASTERN DISTRICT OF MISSOURI

K. WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
** Plaintiff To Complete Gray Area * *

To: Paul Wilson .p, O, Ba
(Name of plaintiff's attorney or unrepresented plaintiff)

[ acknowledge receipt of your request that | waive service of a summons in the action of

Case Caption. st. of Mo. ex. rel. v. Donald Rumsfel& et al

Case Number 4:05CVD1387JCH

inthe United States District Court forthe Eastern District of Missouri. [havealso reoewedaoopyoftheoomplamtm ﬂwlsaotron wvocopiesofms

‘instrument, and a means by which | can return the signed waiver to you without cost fo me,

I agrea to save the cost of service of asummons and an additional wpydﬁ'nempiamtmhs!a«ssuﬁbynotrequmngmat!(ortheent&yonwme ,

behalf | am acting) be served with judicial process in the manner provided by Rule 4

l{orthe ertity onwhose behafﬂamactmg)wil retain aitdefemsombjemonstomeiavsudortothe Junsdmon orvenue ofﬁze oow’texwptfor
objections based on a defect in the summons or in the service of the summons.

lunderstandthat ajudgment mey bembredmanstm(ormepauyonmmraﬂamm)ﬁmmrammmdeermzsnotsewe&

upon you within 60 days after August 30, 2005 L .
{Date Waiver sent) . ,

or within 90 days after date if the request was sent outside the United States.

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code
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& % United States District Court

bl *x EASTERN DISTRICT OF MISSOURI
- L4 NOTICE OF LAWSUIT AND
%7!.1:1-«3&!3‘s REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * I

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to coop nsaving unr y costs of setvice of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

Itis not good cause for a failure to waive service that a parly believes that the complaint is urfounded, or that the action has been brought in an unproper place of in a court that lacks jurisdiction over the subject matter of
the action or over its personor property. A party who waives service of the summons retains all defenses and objections (exceptany relating to the summons or ® the service of summons), and may later object to the jurisdiction
of the court or 1o the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintiff's attomey (or unrepresented piaintiff) a response to the complaint and must also file a signed copy of the response with

the court. If the answer or motion is not served within this time, a default judgment may be taken against that defendant. By waiving service, a defendant is aliowed more time to answer, than f the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
** Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code
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A4




AO 440 (Rev. 10/93) Summons In a Civil Action

United States District Court

W EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri

SUMMONS IN A CIVIL CASE

V. CASE NUMBER:
DONALD H. RUMSFELD, et al. 4 s @ e ‘l[ @ 1 38 .? J C H
- 4 ':;..Ay L 7 b
and serve: Catherine T. Hanaway
U.S. Attorney

111 South 10* St., 20% Floor
St. Louis, Mo 63102

TO: Name and address of defendant) and serve: Alberto Gonzales
Attorney General of the U.S.
James T. Hill 950 Pennsylvania Ave., NW
Member of the Defense Base Closure and Washington, DC 20530-0001
Realignment Commission, 2521 South Clark St.,
Ste. 600

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)
JEREMIAH W, (JAY) NIXON

- T .
Attorney General of Missouri P. O. Box 899
PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102
» Assistant Attormey General
v DANIEL Y. HALL, Missouri Bar No. 41663

Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

an answer to the complaint which is herewith served upon you, within - Q days after

service of this summons upon you, exclusive of the day of service. If you fall to do so, judgment by default will be taken
against you for the relief demanded In the complaint. You must also file your answer with the Clerk of this Court within a
reasonable period of time after service.




AO 440 (Rev. 10/93) Summons in a Civil Action

RETURN OF SERVICE

Service of the Summons and Complaint was made by met

NAME OF SERVER (PRINT)

Check one box below to indicate appropriate method of service

D Served personally upon the defendant. Place where served:

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and

discretion then residing therein.
Name of person with whom the summeons and complaint were ieft:

D Returned unexecuted:

D Other (specify):

TATEME R ES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

! declare under penaity of perjury under the laws of the United States of America that the foregoing
information contained In the Return of Service and Statement of Service Fees is true and correct.

Executed on
Date Signature of Server

Address of Server

) As to who may serve s summons see Rule 4 of the Fedaral Rules of Civil Procedure.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W.
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

Defendants.

N e N N st Nat s at Nwt wwt “wt “wt ot “wt wt vt ' v e st “wat “eaw' “ew'

COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:
Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131% Fighter Wing of the Missouri Air National Guard (“131% Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131* Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131" Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials




and officers from the 131 Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4, Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  On May 13, 20035, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report”) to the Commission.

11.  The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12.  The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13. The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131* Fighter Wing of the Missouri Air National
Guard to the 57™ Fighter Wing at Nellis Air Force Base in Nevada and the 177% Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15.  The Commission adopted this recommendation by unanimous vote on

August 26, 2005.




16.  The 131" Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131% Fighter Wing.

18.  The 131" Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19.  131™ Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20.  The 131" Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131" Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protectionA is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, ‘on alert and just minutes
away, could make the difference between success and failure in a future attack.

25. If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131® Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.




COUNTI

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27. The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT 11

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131* Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34.  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

*

consent of the governor of the State . ...




35.  The transfer of all the 131® Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat[ion] or withdraw[al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131® Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131® Fighter Wing.

38.  Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131" Fighter
Wing.

39. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131* Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131*
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.
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40. In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131™ Fighter Wing
was not and currently is not in active federal service.

COUNT 111

41.  Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II.

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT IV

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131 Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131* Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131 Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131°* Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, II, III, and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A. An Order declaring that any recommendations relating to the 131* Fighter
Wing and/or the Air Guarci Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot properly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131* Fighter Wing and/or the Air Guard Station in St.

Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

W Bar N(z 41663

JYHN M. ROODHOUSE
Assistant Attorney General
Missouri Bar No. 56413

U

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (5§73) 751-8851

Fax No. (§73) 751-7094

Attorneys for Plaintiff
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Y United States District Court
o 1:” * EASTERN DISTRICT OF MISSOURI
V > 4 NOTICE OF LAWSUIT AND
%l.u:cdﬁ REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * I

Lloyd W. Newton

{Name of defendant)
(as Member of of the Deéfense Base Closure and Rel}.gnment Comm.

(Title) {Name of business)

Aiam&ﬂhasb&noumnmoed@amtyou(uﬂeerﬁymmwafywaemmed) Awwofﬂmemnmmsmdmmmlsm Ithas
been filed in the United States District Court for the Eastern District ' _

of Missouri and has been assigned docket number 4:05CV013879CH

ThssnotafotmdwmmormmmemmmwmmWsmammwmﬂEmdosedwawerofsamemmbm
the cost of serving youwith a judicial summions and an addiional copy of the complaint. The cost of service will be avoided if recetve a signed copy
ofthewaherwithin . 30 mmmmm$MMmmmmamamsm3mammm
envelope (or other means of cost-free retum) for your use. An extra copy of the wawer is also attached for your records.

If you comply with this request and retum the signed waiver to the unders:gned it will be filed

with the courtand no summons will be served on you. The action willthen proceed as if you had beenserved onthe
y datethewaiverisfied, exceptyouwi notbe mtedbamermemnwnbeﬁoresodaysmmedatedwgnated belowas the date onwhich
this notice is sent (or before 90 days from that date if your address is not in any judicial district af the Umted States)

Ifyoudonctmnmesgnedwavem&mﬁ\emmwm Ewlmamopmeaemtoeﬁedhmsawemammzedbym%daa!-
§ Rules of Civil Procedure and will then, tothe extent atthorized by those Rules, askihe court fo require you{or the party on whose behalfyouare
‘ addr&ed)topayihebﬂoosisofsud:servm inthat connection, pimseteadhestatemeﬁmnoemrgﬁeddyofpamtowave&ewwoeafme
summons, which is set forth on the foot of the waiver form.

| | affirm that this request is being sent to yéu on behalf of the aintiff, this, ’ lﬁ—éay of »

Signhature of Plaintiff's Attorney or
Unrepresented Plaintiff

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unr y costs of service ofthe summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

It is not good cause for a failure to waive service that a party believes that the complairt is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or aver its personcr property. A party who waives service of the summons retains all defenses and objections (exceptany relating to the summons or to the setvice of summons), and may tater object to the jurisdiction
of the court or o the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintiff's attomey (or unrepresented plaintiff) a response to the complaint and must aiso filke a signed copy of the response with

the court. Ifthe answer or motion is not served within this time, a defaultjudgment may be taken against that defendant. By waiving service, a defendant is allowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
** Plaintiff To Complete Gray Area * *

To Paul Wilson ? 0. &* gqq JEF' v

(Name of plaintiffs attorney or unrepresented plaintiff)y

| acknowledge receipt of your request that | waive service of a summons in;thé action of o

Case Capﬁon: St of MO. ex. rel. wv. Donald Rumsfeld,et al

Case Number: 4:05CV01387JCH

inthe United States District Court for the Eastern District of Missouri. 1 havealso rewwedaoopyoftheoomplantm ﬂwsad:on Mocoaesofth:s
instriment, and a2 means by which | can return the signed waiver to you without cost to me. _ v

Iagre@tosaveﬂueoostofsefwwofaswmmdmad&honaiwpyofﬁveomnpiaminﬂ:siawuﬁbynotreqmnngmatl(ormeenttyonvmose
behalf | am acting) be served with judicial process in the manner provcded by Rule 4 ‘

| {orthe entity on whose behalf! am acting) will retain alldefemsorobgecﬂomtomeiawsu&ortome junsdtdton crvenueofme courtexwptfor

_objections based on a defect i in the summons ot in the service of the summons

Iunderslmdﬂﬂa;x:@nertmybeenbredagarﬁm(mmepmymmbehaiﬂamadmg):fanmormoﬁon underRuIe 12;srdsetved

upon you within 80 days after August 30, 2005 } - . .
(Date Waiver sent)

or within 90 days after date if the request was sent outside the United States.

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as ' of
(Officer or Agent) {Corporation or Association)
Address

City, State, Zip Code

o
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Lo United States District Court
Aol * EASTERN DISTRICT OF MISSOURI
_ NOTICE OF LAWSUIT AND
2. 5¢ REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * |

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, faiis to do so will be required to bear the cost of such service uniess good cause be shown for its faiure to sign and retum the
waiver.

ttis not good cause for a failure to waive service that a party believes that the complaint is unfounded, or that the action has been brought in an unproper piace or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives service of the summons retains all defenses and objections (except any relating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or 1 the place where the action has been brought.

A defendant who walves service must within the time specified on the waiver form serve on the piaintifP's attomey (or unrepresented plaintiff) a response to the complaint and must also file a signed copy of the response with

the court. If the answer or motion is not served within this time, a default judgment may be taken against that defendant By walving service, a defendant is allowed more time to answer, than I the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as ' of
(Officer or Agent) {Corporation or Association)
Address

City, State, Zip Code
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AO 440 (Rev. 10/93) Summons in a Civil Action i
United States District Court

EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri

SUMMONS IN A CIVIL CASE

V. GASE NUMBER:
DONALD H. RUMSFELD, et al. 4 "@ ‘ »’A\Jﬁ 138?JCH
i L ::) A ‘
and serve: Catherine T. Hanaway
U.S. Attorney

111 South 10* St., 20* Floor
St. Louis, Mo 63102

TO: (Name and address of defendant) and serve: Alberto Gonzales
Attorney General of the U.S.
Lloyd W. Newton 950 Pennsylvania Ave., NW
Menber of the Defense Base Closure and Washington, DC 20536-0001
Realignment Commission, 2521 South Clark St.,
Sste. 600

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)

JEREMIAH W. (JAY) NIXON

Attorney General of Missouri P. O. Box 899
PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102
Assistant Attorney General

DANIEL Y. HALL, Migsouri Bar No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

an answer to the complaint which is herewith served upon you, within / Q days after

service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken
against you for the relief demandad in the complaint. You must also file your answaer with the Clerk of this Court within a
reasonabie period of time after service.

DATE




AQ 440 (Rev. 10/93) Surnmons In a Civil Action

RETURN OF SERVICE
DATE

Searvice of the Summons and Complaint was made by met
NAME OF SERVER (PRINT) TITLE w

Check one box below to indicate appropriate method of service

D Served personally upon the defendant. Place where served:

Left coples thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and

discration then residing therein.
Name of person with whom the summons and complaint were left:

D Returned unexecuted:

D Other (specify):

STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penaity of perjury under the laws of the United States of America that the foregoing v
information contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on
Date Signature of Server

Address of Server

<y As to who may serve a summons see Rule 4 of the Federal Rules of Civii Procedure.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W, (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W.
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

Defendants.
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COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:

Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131% Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131 Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131 Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials




and officers from the 131% Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4, Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary’) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  On May 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report”) to the Commission.

11. The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12.  The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13.  The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131% Fighter Wing of the Missouri Air National
Guard to the 57 Fighter Wing at Nellis Air Force Base in Nevada and the 177® Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15.  The Commission adopted this recommendation by unanimous vote on

August 26, 2005.



16.  The 131" Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131* Fighter Wing.

18.  The 131® Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19.  131™ Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20.  The 131" Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131% Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, ‘on alert and just minutes
away, could make the difference between success and failure in a future attack.

25.  If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131* Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.
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COUNTI

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27. The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131%
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT 11

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131" Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34.  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

consent of the governor of the State .. ..”
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35.  The transfer of all the 131™ Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat[ion] or withdraw[al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131" Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131" Fighter Wing.

38.  Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131® Fighter
Wing.

39.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131% Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131*
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.
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40. In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131® Fighter Wing
was not and currently is not in active federal service.

COUNT 111

41.  Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II.

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT IV

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131* Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131 Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131 Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131* Fighter Wing to the President in its

report.

-11-
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, II, III, and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A. An Order declaring that any recommendations relating to the 131 Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot propérly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131* Fighter Wing and/or the Air Guard Station in St.

-y Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

m:f Bar N 416

OHN M. ROODHOUSE
1‘ Ass1stant Attorney General
Missouri Bar No. 56413

|

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851

Fax No. (573) 751-7094

Attorneys for Plaintiff
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TR United States District Court

* EASTERN DISTRICT OF MISSOURI
“’V NOTICE OF LAWSUIT AND
o"tmod@ REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * I

Anthony J. Principi

(Name of defendant) ’
{as Ch of the Defense Base Closure and Rellgnment Comm

(Title) , , ' (Name of business)

*

Alawsuthas been mmoedegamtyou(ortheerﬁtymwhosebmalfymareajdmd) Amwmmmsmwmm lthes
been filed in the United States District Court for the Eastern District _

of Missouri and has been assigned docket number 4:05CV01387JCH

Thisis nota formal summons or nofficaion from the caurt, but rather my requiest thet you sign and retum the enclosed waiver of service in order to save
 the costof serving you with a judicial summons and an addtional copy ofthe complaint. The cost of service will be avoided if receive a signed copy

ofthewaverwithin . 30 mmm@gmmbwasmmmmmmmnmssemmammmm

envelope (or other means of cost-free retum) for your use.  An extra copy of the waiver IS also amaohed for your records

If you comply with this request and return the signed wawerto the undemlgned :t will be flled-

with the courtand no summons will be served onyou. The action willthen proceed as if you had been served onthe
W datethe waiverisfiled, exoeptyouminotbeob@ammammmnmemdawmmedabdmmmmasmmm which
this notice is sent (or before 90 days from that date if your address is not in any judicial district of the United States).

§ Ifyoudonotretum the signed waiverwithin thetime indicated, Ewlueamoplaestepsmeﬂedfamlsavmmanmarawmedbymle
- Rules of Civil Procedure and will then, to the extent authonized by those Ruies, askthe courtfo require you{or the party on whose behalfyou are
§ acidressed)topay the full cosis of suchservice: }nmmueasereadmesatmmtmnwmrg#EduyofpaMbwwemwcedﬂb
‘ summons which is set forth on the foot of the waiver form. , , _

j I affirm that this request is being sent to you on behalf of th

Signature of Plaintiffs Attomey or
_ Unrepresented Plaintiff '

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federai Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and compiaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff iocated in the United States to waive service of summons, faiis to do so will be required to bear the cost of such service uniess good cause be shown for its failure to sign and return the
waiver.

it is not goodt cause for a failure to waive service that a party betieves that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives service of the summons retains all defenses and objections (exceptany retating to the summons or 1o the service of summons), and may later object to the jurisdiction
of the court or 1 the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the piaintiffs attomey (or unrepresented plaintiff) a response to the complaint and must also file a signed copy of the response with
the court. Ifthe answer or motion is not served within this time, a default judgment may be taken against that defendant. By waiving service, a defendant is allowed more time to answer, than i the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
** Plaintiff To Complete Gray Area * *

To Paul Wilson
{(Name of plaintiffs attorney or unrepresented plaintiff)

| acknowledge receipt of your request that | waive service of a summons in the action of.

Case Caption: St. of MO. ex. rel. v. :Donald Rﬁmsfeld,et al

Case Number: 4:05CV01387JCH

inthe United States DstnctCourtforﬁ’ue Eastem Dlsmdof Missourn. ihaveaisoreoewedaoopyofthecomplamtm ﬁ'nsacton 1wooop|esofm;s
| instrument, and a means by which | can return the signed waiver to you without cost to me. _

i |agreetosavethecoﬁofsemoeofasmnsmdanaddumaioopyoﬂhemplalmnﬂzs!aasuﬁbymtreqwnngmatl(orﬁweentﬁyon%ose

-behalf | am acting) be served with judicial process in the manner provided by Rule 4.

- H{orthe entity onwhose behalf | am acting)will retain alldefemsorcbjmswmemmcrtome ;unsdtd!m orvenueofme eourtexwptfor

objections based on a defect in the summons or in the service of the summons

f Iundem)dﬂﬁammmmaybembn’edagarﬁm(aﬂaepanMmebd’@f!amadm)ﬁanmammmwﬂer%1zlsnotsezved
 upon you within 60 days after August 30, 2005 ~ .

or within 80 days after date if the request was sent outside the United States.

{Date Walver sent)

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code

-
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N United States District Court

)

) EASTERN DISTRICT OF MISSOURI
, i1 NOTICE OF LAWSUIT AND
“n @ ¢ REQUEST FOR WAIVER OF SERVICE OF SUMMONS

o

I * * Plaintiff to Complete Gray Area * * I

DUTY TO AVOLID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civii Procedure requires certain parties to cooperate insaving unnecessary costs of seivice of the summons and complaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive sefvice of summons, faits to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

itis not good cause for a failure to waive service that a party believes that the compiaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks juisdiction over the subject matter of
the action or over its personor property. A party who waives service of the summons retains all defenses and objections (except any relating to the summons or to the service of summons), and may later object tothe jurisdiction
of the court or 1 the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintiff's atiomey (or unrepresented plaintiff) a response to the complaint and must aiso file a signed copy of the response with

the court. ifthe answer or motion is not served within this time, a defautt judgment may be taken against that defendant. By waiving service, a defendant is atiowed more time to answer, than if the summons had actually served,
when the request for waiver of sefvice was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code
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AO 440 (Rev. 10/93) Summons in a Civil Actlon

United States District Court

EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Misgsouri

SUMMONS IN A CIVIL CASE

V. CASE NUMBER:

, o
DONALD H. RUMSFELD, et al. 4 ) 0 ;»}
@ O

and serve:

TO: (Name and address of defendant) and serve:

Anthony J. Principi
Ch. Def. Base Closure
& Realignment Comm.
2521t s. Clark st.
Arlington, VA 22202

v 1387 .CH
s ' L .
Catherine T. Hanaway

U.S. Attomey

111 South 10 St., 20" Floor
St. Louis, Mo 63102

Alberto Gonzales

Attorney General of the U.S.

950 Pennsylvania Ave., NW

Washington, DC 20530-06001

YOU ARE HEREBY SUMMONED and required to sePrv(e) ulgon 85’9l§AINTlFF"S ATTORNEY (name and addrass)
. Q. BOX
JEREMIAH W. (JAY) NIXCN Jefferson City, MO 65102

ttorney General of Missouri

PAUL C. WILSON, Missouri Bar No. 40804
Assistant Attorney General

DANIEL Y. HALL, Missouri Bar No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

an answer to the complaint which is herewith served upon you, within ,a( é D days after

service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a
reasonable period of time after service.

%A/

DATE




AO 440 (Rev. 10/93) Summons In a Civil Action

RETURN OF SERVICE

DATE
Service of the Summons and Compilaint was made by met
NAME OF SERVER (PRINT) | TITLE w

Chack one box below to indicate appropn'ate method of service

D Served personally upon the defendant. Place where ssrved:

D Left coples thereof at the defendant's dwslling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and compiaint were left:

D Returned unexecuted:

D Other (specify):

\ T VICE FEES
TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penalty of perjury under the laws of the United States of America that the foregoing v
information contained in the Return of Service and Statement of Service Fees Is true and correct.

Executed on
Dete Signature of Server

Address of Server

1y As to who may sarve a summons see Rule 4 of the Federal Rules of Civii Procedure.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W,
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

Defendants.

N s Nt Nt N st gt st ot | “wt ) “wwt st “wt wt “wt “wtt “wt “wtf “wwtt “wv/ “ewr’

COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.
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Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:
Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131 Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131* Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131* Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials
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and officers from the 131% Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4, Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this

3.
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  OnMay 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report”) to the Commission.

11.  The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12. The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13. The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131* Fighter Wing of the Missouri Air National
Guard to the 57" Fighter Wing at Nellis Air Force Base in Nevada and the 177" Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15.  The Commission adopted this recommendation by unanimous vote on

August 26, 2005.



16.  The 131® Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131* Fighter Wing.

18.  The 131™ Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19. 131" Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20. The 131™ Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131" Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23. The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, 4on alert and just minutes
away, could make the difference between success and failure in a future attack.

25. If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131® Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.



COUNT1

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27. The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131*
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT 11

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131" Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34. Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

consent of the governor of the State . .. .”




35.  The transfer of all the 131™ Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat[ion] or withdraw([al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131™ Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131® Fighter Wing.

38. Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131 Fighter
Wing.

39. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131* Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131*
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.




40.  In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131® Fighter Wing
was not and currently is not in active federal service.

COUNT Ii1

41.  Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II.

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT IV

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131* Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131* Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131* Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131* Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts 1, I, III, and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A.  An Order declaring that any recommendations relating to the 131% Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot properly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131% Fighter Wing and/or the Air Guard Station in St.

Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

issouri Bar N? 41663

JOHN M. ROODHOUSE
Assistant Attorney General
Missouri Bar No. 56413

|

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851

Fax No. (573) 751-7094

Attorneys for Plaintiff
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T e United States District Court

* * EASTERN DISTRICT OF MISSOURI
w - NOTICE OF LAWSUIT AND
%tmcf REQUEST FOR WAIVER OF SERVICE OF SUMMONS

I * * Plaintiff to Complete Gray Area * * I

Samuel K.  Skinner

{Name of defendant) - . .. . .
{as Member of the Defense Base Closure and Realignment Commission

{Title) » {Name of business)

Alawsdit has been commenoed againstyou (or the ertity on whose behdfyouareaddmssed} Acopyofﬂweoanpla:msatadledmmsmbce thes
‘been filed in the United States Distnct Court for the Eastern District v

of Missouri and has been asstgned docket number #:05CV01387JCH

Thiss notamawﬂmomobmnmmmmmWWmelmmmﬁammwofwmeonabm

the costofserving you with a judicial summons and an addiional copy ofthe complaint. The cost of service will be avoided i | receive a signed copy.

 ofthewaiverwithin. 30 daysa%aﬂmedaﬂedagr@ed&huasﬁedﬁemwmmmam%qu&dsmlaﬁoseamnpedaﬁad&m
envelope (or other means of cost-free return) for your use. An extra oopy of the wawer is also attached for your records

If you comply with this request and return the signed waiverto the undemlgned it will be flled

with the courtand no summons will be served on you. The action willthen proceed as ifyou had been served onthe
| date the walver is filed, exoept you wil not be obligated to answer the compiaint before 60 days from the datte designatted below as the date on which
’ this notice is sent (or before 90 days from that date if your address is not in any judicial district of the United States).

- fyoudo notretumithe signed waiverwihin the time indicated, Iwil tale appropriste steps to effect formal senvice in a manner atthorized by the Federal

Rules of Civil Procedure and will then, to the extent authorized by those Rules, askthe court fo require you(or the party on whose behaif you are

§ addressedito pay the fuli costs of suchiservice. Inthat connection, piwereadmestatematommrmgﬁwduyofpamtowaveﬁ'emdﬂae
§ summons, which is set forth on the foot of the waiver form.

} I affirm that this requestiis bemg sent to you on behalf of th

Signature of Plaintiffs Attomey or
Unrepresented Plaintiff .

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unr y costs of service of the summons and compiaint. A defendart located inthe United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

It is not good cause for a failure to waive setvice that a party befieves that the complaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its personor property. A party who waives service of the summons retains all defenses and objections (except any relating to the summons or to the service of summons), and may later object to the jurisdiction
of the court or to the place where the action has been brought.

A defendant who waives setvice must within the time specified on the waiver form serve on the plaintiff's attomey (or unrepresented plaintiff) a response to the compiaint and must also file a signed copy of the response with

the court. ifthe answer or motion is not served within this time, a defaultjudgment may be taken against that defendart. By waiving service, a defendant s allowed more time to answer, than if the summons had actually served,
when the recuest for waiver of sefvice was received.

-Page 1-
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S United States District Court
* * EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
** Plaintiff To Complete Gray Area * *

To Paul Wilson A
{Name of plaintiffs attorney or unrepfesented p!amtlff)

| acknowledge receipt of your request that | waive service of a summons in the action bt "

Case Caption‘ St. of MO. ex. rel. v. Donald Rumsfeld et al
. —_— e r—————————

Case Number 4:05CVD1387JCH

| inthe United States DstndCourtbrﬁwe Eastern District of Missouri. lhaveabo reoewedaoopyoftheoomplanﬁmﬂasa@on Mocopmofﬂws

instrument, and a means by wmch I can return the signed waiver to you without cost to me.

I@repto&vemecoaofsemceofaswmmaﬂanaﬁbonaloopyofmeoompialntmhsiawswtbymtreqwnngthati ortheenlﬁyon%ose
behalf | am acting) be served with judicial process in the manner provided by Rule 4. ,

{orthe entity on whose behalf} am acting) will refain aildefemsoro@ecuonstomelawsurtortothe 3unsd1®on orvenueofthe oourtexoeptfor
objections based on a defect in the summons or in the service of the summons. , ,

lwderslmdmaammmmaybemeredagamtm(amepa'tyonwmebdﬁﬁamadng)rfanarmra'rrmmundeere12;5nctsewed :

upon you within 80 days after August 30, 2005 ; .
 {Date Waiver sent) L

or within 90 days after date if the request was sent outside the United States.

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) {Corporation or Association)
Address

City, State, Zip Code

- Page 2-




S R United States District Court

g « EASTERN DISTRICT OF MISSOURI
. > NOTICE OF LAWSUIT AND
W %5, ¥5¢ REQUEST FOR WAIVER OF SERVICE OF SUMMONS

* * Plaintiff to Complete Gray Area * *

v 7

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to coopx insaving urw y costs of service of the summons and compiairt. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, faits to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

It is not good cause for a failure to waive service that a party bel that the plaint is ur , of that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of

the action or over its person or property. A party who waives sefvice of the s retains all and objections ( ptany refating to the summons or b the service of summons), and may later object to the jurisdiction
of the court or 1o the place where the action has been brought

A defendant who waives service must within the time specified onthe waiver form serve on the plaintiff's atiomey (or unrep tted plaintiff) a resp tothe plaint and must also file a signed copy of the response with
the court. if the answer or motion is not served within this time, a default judgment may be taken against that defendart. By waiving service, a defendantis allowed more time to answer, than i the summons had actually served,
when the request for waiver of service was received.

-Page 1-
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code

- Page 2-




AQ 440 (Rev. 10/83) Summons in a Civil Action
United States District Court

v EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri

SUMMONS IN A CIVIL CASE

V. CASE NUMBER:
DONALD H. RUMSFELD, et al. : o e “"{ . E’ £ g? 3 C H
4 OO VI Lo ¢ sLn
and serve: Catherine T. Hanaway
U.S. Attorney

111 South 10 St., 20* Floor
St. Louis, Mo 63102

TO: (Name and address of defendant) and serve: Alberto Gonzales
Attorney Genersl of the U.S.
Samuel K. Skinner 950 Pennsylvania Ave., NW
Menmber of the Defense Base Closure and Washington, DC 20530-0001
Realignment Commission, 2521 South Clark St.,
Ste. 600

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve upan PLAINTIFF'S ATTORNEY (name and address)

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri P. O. Box 899

PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102

Assistant Attorney General

v DANIEL Y. HALL, Missouri Bar No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

"ao/ é a days after

an answer to the complaint which is herewith served upon you, within

service of this summons upon you, exclusive of the day of service. If you fall to do so, judgment by default will be taken
against you for the ralief demanded in the complaint. You must also file your answer with the Clerk of this Court within a
reasonable period of time after service.

T

‘dv.l,/"_ 4

ayid




AO 440 (Rev. 10/63) Summons in a Civil Action

RETURN OF SERVICE

DATE

Service of the Summons and Complaint was made by met

NAME OF SERVER (PRINT) TITLE

Chock one box below fo Indicate appropriate method of service

D Served personally upon the defendant. Piace where served:

Left coples thereof at the defendant's dwaliing house or usual place of abode with a person of suitable age and

discretion then residing therein.
Name of person with whom the summons and complaint were left:

D Returned unexecuted:

D Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declars under penaity of perjury under the laws of the Unlted States of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on
Date Signature of Server

Addrass of Server

[4y) As to who may serve a summons see Ruie 4 of the Federal Rules of Civii Procedure.

4




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

. STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W.
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as

U members of the Defense Base Closure and
Realignment Commission,

Defendants.

N N N N N st st St Nt ' wwt wt vt wt wv wat et et et vt vt vt '

COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.




Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:
Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131* Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131* Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish
this reorganization with having sought or obtained the consent or approval of the
Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131* Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials




and officers from the 131% Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this

3.




district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  On May 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report”) to the Commission.

11.  The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12. The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13.  The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131 Fighter Wing of the Missouri Air National
Guard to the 57" Fighter Wing at Nellis Air Force Base in Nevada and the 177% Fighter
Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15.  The Commission adopted this recommendation by unanimous vote on

August 26, 2005.
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16.  The 131® Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131% Fighter Wing.

18.  The 131" Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19.  131* Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20.  The 131" Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131" Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,

-5-
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait,

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, .on alert and just minutes
away, could make the difference between success and failure in a future attack.

25.  If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131" Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.
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COUNTI

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27.  The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131%
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro rhanagement, therefore, is in
violation of the BRAC Act.

COUNT 1

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131" Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the President
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34,  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

b

consent of the governor of the State . . . .



35.  The transfer of all the 131" Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat[ion] or withdraw[al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131" Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131" Fighter Wing.

38. Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131" Fighter
Wing.

39. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131% Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131%
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.



40. InMay 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131® Fighter Wing
was not and currently is not in active federal service.

COUNT 11T

41. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II

43.  The Secretary’s recommendations to realign the 131* Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT 1V

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131* Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131* Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131* Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131* Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, II, III, and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A.  An Order declaring that any recommendations relating to the 131 Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131% Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot properly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131 Fighter Wing and/or the Air Guard Station in St.

W  Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

issouri Bar N7 41663

JOHN M. ROODHOUSE
w Assistant Attorney General
Missouri Bar No. 56413

|

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851

Fax No. (573) 751-7094

Attorneys for Plaintiff
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T United States District Court
* EASTERN DISTRICT OF MISSOURI
NOTICE OF LAWSUIT AND
REQUEST FOR WAIVER OF SERVICE OF SUMMONS

*

W eY

I * * Plaintiff to Complete Gray Area * * I

Sue Ellen Turner

{Name of defendant) . : - e
(as Member of the Defenge Base Closure and Realignment Q' misaii

{Title) L {Name of business)

‘ Alamuﬁhasbemmnmoed@amtyou(aﬂ&erﬂymwmebdﬂfyouasew&ed) Ammmsmmﬁwsm lthas »
been filed in the United States District Court for the Eastern Dlstnct -

4 :05CV01387JCH

of Missouri and has been assigned docket number

Thisis nota formal sumimons or natification fromthe court, but rather my Mﬁﬂywsglammmﬁeaﬂosedmrofsevmmaderwm
the cost of serving youwith ajudicial summons and an additional copy ofthe complaint The oost of service will be avoided | receive asigned copy
dfthewaiverwithin .~ 30 mmmmmmmmmmmmmRWBMimammmm
envelope (or other means of cost-free return) for your use. An extra copy of the waiver is aiso attached for your records.

If you comply with this request and return the signed waiver to the underﬂgned tt wm be filed

with the court and no summons will be served on you. The action willthen proceed as if you had been served onthe

datethe waiverisfiled, exceptyouwil notbe obigatedbamhewmhﬂbehe&daysﬁm&edﬁedmnatedbebwasﬁedatem\mm
" this notice is sent (or before 90 days from that date if your address is not in any Judaclai district of the Umted States).

Ifyouido not refum the signed waiverwithin the time indlicated, iwﬂmamopﬁestepstoeﬁedmwvmmanmnerawwzedbyme%daal
Rules of Civil Procedure andwill then, to the extent authorized by those Rules, askthe court to require you (or the party on whose behalfyou are
addressed)to pay the full costs of sich service. inthzt connection, ﬁease:ead#:estﬁerneﬁconoemrg&ed@ofpaﬁ&etoweﬂesemoedﬂwe
summons, which is set forth on the foot of the waiver form

| affirm that this request is being sent to you on behalf of the pjaintiff this M_—g 1: 20 S

Signature of Plaintiffs Attorney or
Unrepresented Plaintiff o

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to cooperate insaving unnecessary costs of service of the summons and compiaint. A defendant located in the United States who, after being notified
of an action and asked by a plaintiff located in the United States to waive service of summons, fails to do 5o will be required to bear the cost of such service unless good cause be shown for its faiure to sign and retum the
waiver.

Itis not good cause for a failure to waive service that a party believes that the compiaint is unfounded, or that the action has been brought in an unproper place or in a court that lacks jurisdiction over the subject matter of
the action or over its person or property. A party who waives service of the summons retains all defenses and objections (exceptany refating to the summons or fo the service of summons), and may later object to the jurisdiction
of the court or 1o the place where the action has been brought.

A defendant who walves service must within the time specified on the waiver form serve on the plaintif's atiomey (or unrepresented plaintiff) a response to the complaint and must aisc file a signed copy of the response with

the court. Ifthe answer or motion is not served within this time, a default judgment may be taken against that defendart. By waiving service, a defendantis allowed more time to answer, than if the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)
* * Plaintiff To Complete Gray Area * *

To Paul Wilson ‘
(Name of plaintiff's attorney or unrepresented plaintiff) .

| acknowiedge receipt of your request that | waave service of a summons in the actionof

Case Captaon. St. of MO. ex. rel V. Donald Rumsfeld et al

Case Number  4:05CV01387JCH

inthe United States District Court forthe Eastemomd’ Mssom havealsoreoewedaecpyoftheoomplantmﬂwsachon ’emcoptesofms
instrument, and a means by which | can return the signed waiver to you without cost to me. ,

!@reetosavethecostofserwoeofasmmrsandanadcﬁbonaloopyofmeoomplamtmhs!awsurtbynotrequmngmatl(ormeentﬁyonmmse
behalf | am acting) be served with judicial process in the manner provided by Rule 4.

I{or the ertity on whose behalﬂamadung)vwil refain alldefemsorob;emonstomeiawswtortcﬂwe jtmdmon orvenue ofthe wurtexwptfor '
objectlons based on a defect in the summons or in the service of the summons.

Junderstandthata mmermaybemedagamtm(ormepatymwme behaiflam amng);fana*s:vera'rrm underRuIe 12:5rdseweﬁ '

upon you within 60 days after August 30, 2005 _ . .
. (Date Walver sent) -
or within 90 days after date if the request was sent outside the United States.

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

Date Print name
Signature
as of
(Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code

-
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RN United States District Court
* EASTERN DISTRICT OF MISSOURI
NOTICE OF LAWSUIT AND
w Mo&é REQUEST FOR WAIVER OF SERVICE OF SUMMONS

*

I * * Plaintiff to Complete Gray Area * * I

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain parties to coop insaving unr Y costs of service of the summons and compiaint. A defendant located in the United States who, after being notified

of an action and asked by a plaintiff located in the United States to waive service of summons, faits 1o do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and retum the
waiver.

itis not good cause for a failure to waive service that a party believes that the complairt is unfounded, of that the action has been brought in an unproper prace or in a court that facks jurisciction over the subject matter of
the action or over its personor property. A party who waives service of the summons retains all defenses arnd objections (except any relating to the summons of 1o the service of summons), and may fater object to the jurisdiction
of the court or 1o the place where the action has been brought.

A defendant who waives service must within the time specified on the waiver form serve on the plaintiff's attormey (or unrepresented plaintiff) a response to the complaint and must aiso file a signed copy of the response with
the cout. [fthe answer or motion is not served within this time, a default judgment may be taken against that defendart. By walving service, a defendant s aliowed more time to answer, than f the summons had actually served,
when the request for waiver of service was received.
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United States District Court
EASTERN DISTRICT OF MISSOURI

WAIVER OF SERVICE OF SUMMONS

NOTICE TO DEFENDANT(S)

* * Plaintiff To Complete Gray Area * *

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE

as

Date Print name
Signature
of
{Officer or Agent) (Corporation or Association)
Address

City, State, Zip Code

4
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AQ 440 (Rev. 10/93) Summons in a Clvil Action
e e et e e e e e e e et s

United States District Court

EASTERN DISTRICT COF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W. (JAY) NIXON,
Attorney General of the State of Missouri

SUMMONS IN A CIVIL CASE
v. CASE NUMBER:
DONALD H. RUMSFELD, et al. ";& QQKAVO].BS?JCH
@ L A ]
and serve: Catherine T. Hanaway
U.S. Attomey
111 South 10® St., 20® Floor
St. Louis, Mo 63102
TO: (Name and address of defendant) and serve: Alberto Gonzales
Attorney General of the U.S.
Sue Ellen Turner 950 Pennsylvania Ave., NW
Member of the Defense Base Closure and Washington, DC 20530-0001
Realignment Commission, 2521 South Clark St.,
Ste. 600

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address)

JEREMIRH W. (JAY) NIXON P. O. Box 899
Attorney General of Missouri Jefferson City, MO 65 102

PAUL C. WILSON, Missouri Bar No. 40804
Assistant Attorney General

DANIEL Y. HALL, Missouri Bar No. 41663
Assistant Attorney General

REX M. BURLSION, Federal Bar No. 10869
Assistant Attorney General

an answer to the compiaint which is herewith served upon you, within ?(éz days after

service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a
reasonable period of time after service.

DATE




AQ 440 (Rev. 10/83) Summons in a Civil Action

RETURN OF SERVICE

DATE

Service of the Summons and Complaint was made by met

NAME OF SERVER (PRINTJ TITLE

Check one box below fo indicate appropriate method of service

D Served personally upon the defendant. Place where served:

D Left copies thereof at the defendant's dwalling house or usual place of abode with a person of suitable age and

discretion then residing therein.
Name of person with whom the summons and complaint were left:

D Returned unexecuted:

D Other (specify).

SIATEMENT OF SERVICLELES, —
TOTAL

TRAVEL SERVICES

DECLARATION OF SERVER
L M ARR

| declare under penaity of perjury under the iaws of the United States of Amarica that the faoregoing
information contained in the Return of Service and Statement of Service Fees Is true and correct.

Executed on
Date Signature of Server

Address of Server

> As to who may serve a summons see Rule 4 of tha Federai Rules of Civll Procedure.




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

STATE OF MISSOURI, ex rel.
JEREMIAH W, (JAY) NIXON,
Attorney General of the State of Missouri, Civil Action:

Plaintiff, 4: 05CV01387 JCH

V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of the
United States; ANTHONY J. PRINCIPI,
in his official capacity as Chairman of the
Defense Base Closure and Realignment
Commission; JAMES H. BILBRAY;
PHILIP E. COYLE; HAROLD W,
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, in their official capacity as
members of the Defense Base Closure and
Realignment Commission,

Defendants.

S st S ant Nt w wwt wvt mt “wtt wvt ' “wwt “wvt “wwvtt “wt “wrt “wst et et ' v/ “ast

COMPLAINT SEEKING A DECLARATORY JUDGMENT
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon,
Attorney General of the State of Missouri, files this Complaint against Donald H.
Rumsfeld, in his official capacity as the Secretary of Defense of the United States;
Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and
Realignment Commission (the “Commission”); James H. Bilbray; Philip E. Coyle;

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K.




Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission,
and states as follows:
Nature of This Action

1. This action arises out of the attempt by United States Department of
Defense (“Department”) to fundamentally change the organization and allotment of the
Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This
attempted change in organization involves primarily the transfer of all fifteen F-15
aircraft of the 131* Fighter Wing of the Missouri Air National Guard (“131* Fighter
Wing”) to other units outside Missouri, and the elimination of hundreds of military
positions related thereto. The Defendants attempted to effect this reorganization by using
the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as
amended, codified at 10 U.S.C. § 2687 note (“BRAC Act”).

2. Defendants’ attempt to reorganize the 131* Fighter Wing exceeds that
which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish

this reorganization with having sought or obtained the consent or approval of the

Governor of the State of Missouri, the commander-in-chief of the Missouri National
Guard, as required by federal statutes. Finally, the Department, in reaching its
recommendation to reorganize the 131* Fighter Wing, substantially deviated from the
criteria set forth the BRAC Act, a violation that the Commission failed in its duty to

identify and remedy even after presented with overwhelming evidence by state officials




and officers from the 131* Fighter Wing. This issue is still before the Commission, but
may be raised in this Court once the Commission votes are final.

Parties, Jurisdiction and Venue

3. The State of Missouri is the Plaintiff in this action.

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney
General of the State of Missouri.

5. Defendant Donald H. Rumsfeld (the “Secretary”) is the Secretary of
Defense of the United States of America.

6 Defendant Anthony J. Principi was appointed by the President of the United
States to be Chairman of the Defense Base Closure and Realignment Commission, and is
being sued in this proceeding in that official capacity.

7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr.,
James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen
Turner were appointed by the President of the United States to be members Commission,
are being sued in that official capacity.

8. This action arises under the “militia clause” of the United States
Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. § 18238; and 32 U.S.C.
§ 104. This Court has jurisdiction over this action based on 28 U.S.C. § 1331 because it
arises under the laws of the United States.

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2),

because a substantial part of the acts on which this action is based occurred within this
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district and a substantial part of the property that is the subject of the action is situated
within this judicial district.
Factual Background

10.  On May 13, 2005, Secretary Rumsfeld presented the Department of
Defense Base Closure and Realignment Report (“BRAC Report™) to the Commission.

11.  The BRAC Report was prepared by the Department pursuant to the BRAC
Act.

12.  The BRAC Report contains nearly 200 recommendations from the
Secretary to close or realign military installations within the United States and its
territories.

13. The BRAC Report recommends fundamental changes to the organization of
the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the
transfer of all fifteen F-15 aircraft of the 131 Fighter Wing of the Missouri Air National
Guard to the 57 Fighter Wing at Nellis Air Force Base in Nevada and the 177" Fighter

Wing at Atlantic City International Airport Guard Station in New Jersey.

14.  This recommendation will certainly cause the loss of hundreds of
Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis
International Airport Air Guard Station.

15.  The Commission adopted this recommendation by unanimous vote on

August 26, 2005.




16.  The 131" Fighter Wing is an operational flying Air National Guard unit
located entirely within the State of Missouri.

17. 1049 military positions are allotted to the 131* Fighter Wing.

18.  The 131* Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

19. 131" Fighter Wing personnel consist of 358 full-time support personnel
(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time)
Guard members, and 37 state employees.

20.  The 131" Fighter Wing is a state military force. This well-trained and
mission-ready Fighter Wing is under the command and control of the Governor of
Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to
perform active duty missions for the states dealing with homeland security, natural
disasters and other state missions.

21.  This Fighter Wing is one of the best and most experienced fighter wings in
this country. Since September 11, 2001, the 131st Fighter Wing has filled 1593
mobilized/activated positions in direct support of combat operations and homeland
defense. Many members have volunteered for activation or been involuntarily mobilized
more than once.

22.  The 131" Fighter Wing has been intensely involved in combat operations.
Since 1996, its deployments have included the following: Operation PROVIDE

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB,
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Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and
Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central
and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab
Emirates, Afghanistan, Kuwait.

23.  The 131* Fighter Wing is equipped and capable to go on “Air Sovereignty
Alert.” This means that, if tasked to do so, its pilots, the F-15s, and all necessary
maintenance and support personnel will be “on status” and can “sit alert” to provide
protection against civil disturbance, acts of terrorism, or invasion in Missouri, and
throughout much of central United States.

24.  This protection is essential to Missouri and throughout the Midwest in light
of Missouri’s two major metropolitan areas, two military facilities, one major defense
contractor, the locks and dams network on the Mississippi River, one nuclear facility, one
defense arsenal, extensive road system, two major rail heads, and overland nuclear
shipment routes. This is a target-rich environment and aircraft, .on alert and just minutes
away, could make the difference between success and failure in a future attack.

25. If the Secretary and the Commission are successful in pulling the fifteen
F-15s out of the 131% Fighter Wing Missouri’s military strength will be substantially
reduced. Such a reorganization increases the risks to Missourians, and deprives the

Governor of Missouri of an irreplaceable tool in maintaining homeland security.




COUNT I

26.  Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by
reference as though fully set forth herein.

27. The BRAC Act, which by its very name only applies to bases and not units
or equipment, authorizes the Secretary to recommend and the Commission to adopt only
two types of actions: (1) closing a base entirely and disposing of all of the property; or (2)
closing part of a base, disposing of part of the property, and leaving behind a functioning
military unit.

28  Recommendations that serve no purpose other than to move aircraft from
one unit to another — such as the recommendation for the Lambert Air Guard Station
adopted by the Commission — are not authored by the BRAC Act. The Commission, in
adopting this recommendation on August 26, 2005, has exceeded its authority under the
BRAC Act.

29.  The Secretary and the Commission characterize this dismantling of the 131%
Fighter Wing as a “realignment.” The BRAC Act does not authorize the Commission to
realign a military installation unless there is a “reduction by more than 1000, or by more
than 50 percent, in the number of civilian personnel authorized to be employed” at that
installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard
Station, as adopted by the Commission on August 26, 2005, does not meet this test.

30.  Rather than focus on reducing the armed forces infrastructure, as it was

supposed to do, the Commission descended into the micro management of the military,
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directing the disposition of individual aircraft. The BRAC Act does not authorize the
Commission to transfer an entire complement of aircraft from Missouri to units outside
Missouri. Congress alone is granted the authority by the Constitution to equip the Armed
Forces of the United States, and Congress did not delegate this power to the Commission
through the language of the BRAC Act. BRAC’s micro management, therefore, is in
violation of the BRAC Act.

COUNT I

31.  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by
reference as though fully set forth herein.

32.  The 131™ Fighter Wing is organized as a unit of the Missouri Air National
Guard (state) and Air Combat Command (federal). Its members receive compensation
from the United States.

33 Pursuant to 32 U.S.C. Section 104(c), “. . . no change in the branch,
organization, or allotment of a unit located entirely within a State may be made without
the approval of its governor.” Under 32 U.S.C. Section 104(f)(1), “unless the Presi&ent
consents . . . an organization of the National Guard whose members have received
compensation from the United States as members of the National Guard may not be
disbanded.”

34.  Pursuant to 10 U.S.C. Section 18328, “a unit of . . . the Air National Guard
of the United States may not be relocated or withdrawn under this chapter without the

consent of the governor of the State . . . .”




w

35.  The transfer of all the 131® Fighter Wing’s F-15 aircraft constitutes, as a
practical and legal matter, a “change in the branch, organization or allotment of a unit
located entirely within a State”, a “relocat[ion] or withdraw[al]” of a “unit of the . . . Air
National Guard of the United States,” and a “disband[ing]” of “an organization of the
National Guard”, as those terms are used above.

36. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri to
change the branch, organization or allotment of the 131% Fighter Wing.

37.  Atno time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the Governor of Missouri or
his authorized representatives to relocate or withdraw the 131® Fighter Wing.

38.  Ifrequested, the Governor of Missouri would not give his approval to
relocate, withdraw, or change the branch, organization or allotment of the 131® Fighter
Wing.

39. At no time during the 2005 BRAC process did the Secretary or anyone
representing the Commission seek or obtain the consent of the President to disband the
131* Fight Wing. Even should the President forward to Congress a report from the
Commission that contained a recommendation that would effectively disband the 131%
Fighter Wing, the President’s consent cannot be inferred because the President, faced

with an all-or-nothing proposition, would not have had an unencumbered choice.




40. In May 2005 and at all times subsequent to the Secretary’s transmittal of the
BRAC Report to the Commission, an overwhelming majority of the 131® Fighter Wing
was not and currently is not in active federal service.

COUNT 111

41. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by
reference as though fully set forth herein.

42.  Under the provisions of the United States Constitution, authority over the
military is divided between the federal and state governments. U.S.C.A. Const. Art. 1,

§8. The guarantee of the Second Amendment, regarding states’ right to a well-regulated
militia, was made for the purpose to assure the continuation and effectiveness of state
militia. U.S.C.A. Const. Amend II.

43.  The Secretary’s recommendations to realign the 131° Fighter Wing violates
Art. 1, §8 and Amendment II of the United States Constitution by interfering with the
maintenance and training of the Missouri National Guard, without the approval of the
Governor of the State of Missouri.

COUNT IV

44.  Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by
reference as though fully set forth herein.

45.  Pursuant to 10 U.S.C §18235(b)(1), the Secretary of Defense may not

permit any use or disposition of a facility for a reserve component of the armed forces
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that would interfere with the facilities’ use for administering and training the reserve
components of the armed forces.

46.  The Secretary’s proposed realignment of the 131® Fighter Wing would
result in interference with the use of the Lambert-St. Louis International Airport Air
Guard Station for the training and administering of reserve components of the armed
forces and is barred by 10 U.S.C. §18235(b)(1).

RIPENESS FOR JUDICIAL REVIEW

47.  Pursuant to the military base closure and realignment process set forth in
the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting
requirements with respect to the 2005 round of alignments and closures to military
installations, and no further actions are required of the Department before the
recommendations relating to the 131* Fighter Wing take effect.

48.  On August 26, 2005, the Commission adopted the Secretary’s
recommendation relating to the 131* Fighter Wing, and only the ministerial act of
delivering its report to the President remains. Now, during the period between adopting
the recommendation and the deadline for presenting those recommendations to the
President, is a proper time to challenge the validity of the Secretary’s actions, and those
of the Commission, and to preliminarily and permanently enjoin the Commission from
including the recommendation relating to the 131* Fighter Wing to the President in its

report.
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RELIEF SOUGHT

Plaintiff prays that judgment be entered in his favor and against Defendants on
Counts I, I, ITI, and IV, and - if the State prevails on even one of these Counts — that the
Court grant the following relief:

A.  An Order declaring that any recommendations relating to the 131* Fighter
Wing and/or the Air Guard Station in St. Louis’s Lambert Airport included by the
Secretary in his BRAC Report are invalid, null and void, and not properly before the
Commission; and

B. An Order declaring that any recommendation purporting to relate to the
131* Fighter Wing and/or the Air Guard Station in St. Louis’s Lambert Airport that were
adopted by the Commission are invalid, null and void, and cannot properly be included in
the Bill presented to the President; and

C. A Preliminary and Permanent Injunction against the Commission and its

members from including in its Bill, or otherwise delivering to the President, the
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recommendation relating to the 131¥ Fighter Wing and/or the Air Guard Station in St.

gy Louis’s Lambert Airport .

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney General of Missouri

PAUL C. WILSON
Assistant Attorney General
Missouri Bar No. 40804

DANIEL Y. HALL
Assistant Attorney General

mﬁ Bar N7 41663

JOHN M. ROODHOUSE
v Assistant Attorney General
Missouri Bar No. 56413

W

REX M. BURLISON
Assistant Attorney General
Federal Bar No. 10869

P.O. Box 899

Jefferson City, Missouri 65102
Phone No. (573) 751-8851

Fax No. (573) 751-7094

Attorneys for Plaintiff
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